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Winter 2011 coal reserves, the state's wealth of renewable energy resources, and a growing anti-coal movement, the Mountain State should diversify from coal-based energy resources and establish an appropriate alternative energy portfolio standard that is more heavily geared towards truly promoting renewable energy.
I. INTRODUCTION
West Virginia often evokes images of the state's culture and folklore: picturesque rolling hills, isolated mountain communities, and most importantly, coal mining. Coal mining, however, is more than merely part of West Virginia's culture-it is an integral reason for the Mountain State's economic development. West Virginia coal played a critical role in the nation's industrialization, 1 and it remains one of the world's most important energy sources. 2 However, in recent years coal mining in West Virginia has become increasingly politicized and controversial due to its adverse effects on the environment, on the climate in the form of global warming, and on public health. In fact, in 2007, Forbes magazine ranked West Virginia last out of all fifty states in its list of America's "greenest" states, citing West Virginia's enormous carbon footprint and toxic waste problems. 3 West Virginia coal mining has received widespread criticism due to the devastating effects it has on public health and local mountain ecosystems. 4 Due to increased awareness of these issues, lawmakers at all levels find themselves striving to find a balance between protecting the environment and increasing coal production. 5 In 2009, the West Virginia Legislature passed an Alternative Energy Portfolio Standard ("AEPS") called the Alternative and Renewable Energy Portfolio Act ("AREPA") to rebut criticisms of its environmental J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 114
Winter 2011 policies. 6 The standard, however, is severely lacking of substance. The once-abundant supply of coal in West Virginia is depleting just as rapidly as a national anti-coal movement is growing, and the state is rich in renewable energy resources such as wind and biomass. Therefore, the Mountain State can and must establish appropriate alternative and renewable energy standards that truly encourage a movement towards renewable energy. 7 In this note I critically examine West Virginia's AREPA to determine if it is in fact the most practically ambitious legislation the state can enact or if it is simply a superficial attempt to appease local and federal critics. First, I explore how and why coal mining has become West Virginia's largest industry. Second, I reveal numerous incentives that make an amended bill not only an environmentally, but economically smart decision. I concentrate on coal mining's substantial contribution to global warming, water pollution, irreparable destruction of the state's topography, and dangers to public health. I also explain how increased local activism presents a significant challenge to the coal industry's viability. I then focus on federal legislative and regulatory pressures on coal mining and the recent success of anti-coal lawsuits, all of which endanger the industry and make coal mining more expensive. I also explain how rising costs and persistent depletion of coal in West Virginia present a compelling argument in favor of the state finding more sustainable energy sources.
Next, I discuss alternative energy and renewable portfolio standards in general and explore the many reasons that have led states to voluntarily initiate such legislation. I then examine West Virginia's AEPS, compare it to other states' energy portfolios, and on the basis of this comparison, J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 115
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propose workable amendments to the state's standards. I show how, due to West Virginia's abundant natural energy resources such as wind and biomass, an amendment that requires at least twenty percent of the portfolio to come from renewable energy resources by 2025 is practically attainable. Lastly, I recommend an amendment that redefines the current definition of "alternative energy sources" to more accurately reflect a movement towards cleaner energy.
II. COAL MINING IN WEST VIRGINIA
Coal mining is one of West Virginia's preeminent industries due to the many natural coal seams and coal fields throughout the state's valleys and hills. 8 The state's economy has been highly dependent on coal mining for more than 250 years, largely due to the jobs and taxes that the industry provides. 9 The mining industry supplies the state with approximately 40,000 jobs and contributes about $3.5 billion to its economy each year. 10 In the 2010 fiscal year alone, West Virginia collected over $379 million in coal severance taxes. 11 According to the U.S. Energy Information Administration (EIA), West Virginia is the second largest coal-producer in the country, producing approximately 137.1 million tons in 2009, or over seven percent of the country's total coal production. 12 There is a strong incentive to produce more coal in West Virginia: almost half of the electricity produced in the United States derives from coal-fired power plants, 13 our nation's energy demand is increasing exponentially, and oil and natural gas prices continue to soar. 8 See Morton, supra note 4. 9 See MCILMOIL & HANSEN, supra note 7, at 1. 10 See Morton, supra note 4. J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 116
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Consequently, critics of a more renewable energy-reliant standard insist that until the United States can meet its increasing energy needs with renewable or carbon-neutral sources, West Virginia's coal industry is critical to maintaining the nation's energy infrastructure.
14 This argument is fatally shortsighted. As awareness of the cost of coal production and competition from other coal mining states grow, the coal industry's future in West Virginia will become progressively more vulnerable. Therefore, making an investment in renewable energy is an intelligent, urgent, and practical decision for West Virginia.
15

A. COAL MINING AND GLOBAL WARMING
First, coal-fired power plants account for the largest source of carbon dioxide (CO 2 ) in the United States. 16 Coal is the most carbon-intensive of the fossil fuels and represents about one-third of the U.S. carbon load, which makes it a bigger emitter than cars, trucks, buses, trains, and boats combined.
17
While carbon capture and storage presents a method for reducing CO 2 emissions from coal-fired power plants, this technology is expensive and has not been deployed on a commercial scale. 18 In June 2011, American Electric Power ("AEP") shelved plans to build a full-scale carbon-capture plant in Mountaineer, West Virginia, where the company had captured and buried CO 2 in a pilot program for two years. 19 J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 117
Coal Addiction made the decision due to doubts that state regulators would let it recover its costs by passing them on to customers. 20 The Mountaineer carboncapture plant was the "nation's most prominent effort to capture carbon dioxide from a coal-burning power plant," making AEP's decision a severe blow to "clean coal" advocates.
21
In addition to emitting CO 2 , coal and disturbed rock strata release large amounts of methane into the atmosphere. 22 Methane is also a potent greenhouse gas with a global warming potential ("GWP") that is twentythree times more harmful than CO 2 . 23 An Environmental Protection Agency ("EPA") study estimates that methane emissions from all coal mining-related activities, including extraction, transport, and storage, account for approximately fifteen percent of total U.S. anthropogenic methane emissions. 24 Therefore, as the "largest single source of global warming pollution in the world," coal is the greatest threat facing our climate, and thus stands in direct contradiction to growing efforts to rein in emissions responsible for global warming. 25 2011/07/14/business/energy-environment/utility-shelves-plan-to-capture-carbondioxide.html. 20 Id. 21 Id. J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 118
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B. COAL MINING'S ADVERSE EFFECTS ON WEST VIRGINIA'S WATER SYSTEMS
Exposed coal seams, often from abandoned deep mines, 26 adversely affect the hydrology and aquatic habitats of West Virginia. 27 Acid mine drainage occurs when pyrite from an exposed coal seam comes into contact with water and air, creating a chemical reaction that produces sulfuric acid. 28 This acidic runoff subsequently contaminates ground and surface water and leaves subsoil around the mine infertile. 29 The drainage can be devastating to nearby streams, rivers, and lakes by acidifying and killing fish and plants. 30 In a 2008 report, EPA biologists found that mayfly populations, which account for approximately half of the insect population in West Virginia streams during the springtime, were drastically reduced when located downstream from mining operations.
31
As the EPA study illustrates, effluent from acid mine drainage wreaks havoc on aquatic ecosystems and continues to be one of the leading water quality problems in West Virginia. J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 119
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C. IRREPARABLE TOPOGRAPHICAL DAMAGES OF COAL MINING
The coal mining process, most significantly mountaintop removal methods used in approximately seventy percent of the surface-mined coal in West Virginia, 33 also destroys hundreds of square miles of mountain ecosystems and irreparably alters the state's landscape. 34 To meet growing energy demands, the coal industry has adopted more vigorous methods for extracting the remaining fifty-two billion tons of recoverable coal in West Virginia. 35 Through the use of explosives and large machinery, mountaintop removal is the most efficient and profitable method of mining coal. 36 Miners first clear-cut a mountain peak's forest and then literally remove its peak by shattering its rock with high explosives. 37 The miners then dump the byproducts of the blast into nearby valleys, often burying miles of streams in rubble. 38 Hundreds of feet of elevation are sometimes removed from mountains and placed in these valley fills, which can be "1,000 feet wide 33 J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 120 Mountaintop removal not only ironically undermines the very nickname of the "Mountain State," but it is one of coal mining's most destructive elements, leaving to waste thousands of acres of one of the nation's most idyllic mountain landscapes.
D. COAL MINING DANGERS AND THE PUBLIC HEALTH
Additionally, mountaintop removal and other methods used to mine coal prove to be incredibly dangerous and result in tragic coal mining disasters and illnesses that leave many people injured or dead each year. According to a CNN study, the fatality rate among coal miners is 34.8 per 100,000 workers, making it the seventh most dangerous job in America. 44 Mine shafts and tunnels are constantly subject to cave-ins, floods, and J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 121
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47
In fact, West Virginia is the site of the worst coal mining disaster in U.S. history, the Monongah Mine disaster of 1907, where a firedamp explosion cost 362 men their lives. 48 In 2006, a methane explosion at the Sago Mine in West Virginia tragically resulted in the deaths of 12 miners. 49 In April 2010, 29 miners died at the Upper Big Branch mine in West Virginia, making it the "worst mine disaster in four decades."
50
Although federal and state regulations have reduced some of the risk associated with coal mining, it is still significantly more dangerous than other types of mining, such as metal mining.
51 United Mine Workers spokesman Phil Smith explains: "Metals aren't explosive, they don't liberate methane when you mine them [,] and the dust doesn't catch fire." 52 Furthermore, coal mining has devastating effects on local residents. Mining towns not only suffer from damage caused by rock slides, 45 See id. 46 See id. 47 J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 122
Winter 2011 catastrophic floods, and constant blasting, 53 but recent studies also suggest that exposure to coal byproducts has deleterious impacts on public health. 54 Although it is commonly known that exposed miners are vulnerable to such chronic lung diseases as pneumoconiosis, or "black lung," 55 a recent research study from West Virginia University reveals that residents of coal mining communities are also at an increased risk of developing chronic heart, lung, and kidney diseases. 56 The study ultimately found that as coal production increases, so does the incidence of chronic illnesses. J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 123
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E. LOCAL ANTI-COAL ACTIVISM
Due in large part to the increase in mountaintop removal mining in the state, the coal industry has found itself criticized by local activists and grassroots organizations. The opposition consists primarily of local residents who loathe the devastating effects that the coal industry has on the environment, public health, tourism, and the economy. Although some skeptics may argue that the coal industry is secure in the back pockets of West Virginia's politicians, 61 these local anti-coal organizations have mounted a substantial attack on "Big Coal" and present a significant risk to the future of coal mining and coal-friendly politicians.
The recent surge in anti-coal activism has been led by groups such as Coal River Mountain Watch ("CRMW"), which has been quite successful in its determined efforts to curb mountaintop removal.
62 CRMW began its crusade against coal in 1999 with only a few volunteers, but by 2009 it had helped motivate the EPA to object to seventy-nine mountaintop removal permits that would have probably otherwise been granted.
63
In addition to the recent increase in grassroots organizations, many local activists are also attracting international attention to the harmful consequences of coal mining. In March 2009, anti-coal activism erupted in the nation's largest act of civil disobedience against coal power when an estimated 2500 people protested in front of the Washington, D.C. Capitol Power Plant. 64 The protestors came from all over the world, with J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 124
Winter 2011 many belonging to mining towns affected by coal mining. 65 The protest symbolizes the solidarity and momentum of the anti-coal movement and foreshadows a "[wave] of direct action across the country against coal plants." 66 One such activist is Maria Gunnoe, a coal miner's daughter raised in Boone County, West Virginia. 67 In 2009, Gunnoe was the recipient of the Goldman Environmental Prize for her efforts in organizing against mountaintop removal in West Virginia. 68 Gunnoe's determination to end mountaintop removal derives from her personal experience. 69 In 2000, a large mine began operation on the ridge above her ancestral home, and in the years since, toxic coal sludge has flooded her property seven times, contaminating her water and forcing her family to use bottled water for cooking and drinking. 70 In 2004, Gunnoe began working for the Ohio Valley Environmental Coalition ("OVEC"), and only three years later, OVEC and partner groups won a federal lawsuit against the Army Corps of Engineers. 71 Gunnoe also testified before the U.S. Senate about the negative impacts of mountaintop removal. 72 Her formidable community leadership embodies the frustration of West Virginia residents towards the coal industry and serves as a perfect example of the recent surge of local anti-coal activism. 65 See id. 66 Id. J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 125
Coal Addiction
Skeptics may view local activism as merely a chink in the formidable armor of Big Coal due to the industry's deep pockets and historically persuasive influence in local politics. 73 In J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 126
Winter 2011 "West Virginians can choose to anticipate change and adapt to it, or resist and be overrun by it. The time has arrived for the people of the Mountain State to think long and hard about which course they want to choose." 79 As Senator Byrd's words clearly indicate, although Big Coal remains dominant in West Virginia, even the State's most beloved and coalsupportive politicians have begun to realize the dangers that such a substantial reliance on coal will have on future generations. Local activism against coal mining is not only educating West Virginians, but it is also creating a movement-one that is evident even in the words of some of the most loyal friends of coal, West Virginia politicians.
F. WANING SUPPORT FROM THE FEDERAL GOVERNMENT
As the longest-serving senator and member in the history of the United States Congress, 80 J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 127
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As his words indicate, support for coal mining is quickly waning on Capitol Hill, and an adequate AEPS would therefore be beneficial to West Virginia.
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the impression that what Obama was actually doing was urging Congress to reduce the amount of dirty coal America uses. 93 Recently, the administration, through the Office of Surface Mining Reclamation and Enforcement ("OSMRE"), proposed standards for water quality and restrictions on mining methods that affect streams near coalmines. 94 OSMRE predicts that these protections would reduce coal production and the existing 80,600 coal mining jobs in America by approximately 7000.
95 Infuriated pro-coal agencies like the National Mining Association allege that the administration severely underestimates the economic impact of these regulations and claim that such rules would destroy tens of thousands of coal-related jobs.
96
Increased scrutiny of the coal industry by these two branches of the federal government has magnified West Virginia's vulnerability and its need for a sufficient AEPS. Due to diminishing support for the coal industry in Washington, any federal climate change legislation that may be enacted in the future presents troubling prospects for West Virginia. West Virginia's decision not to pass a legitimate and adequate AEPS is, at best, futile and, at worst, fatally damaging to the state's economic, social, and environmental well-being. If West Virginia does not enact a capable AEPS soon, it will miss its already fleeting opportunity to prepare itself for future federal legislation and regulation.
G. RECENT ANTI-COAL SUCCESS IN COURTS
A litigious and successful anti-coal movement has also forced the judiciary to revisit such legislation as the Clean Air and Endangered 93 President Barack Obama, supra note 91; Roberts, supra note 92. 94 Associated Press, Obama's Mining Plan Cut Thousands of Coal Jobs, PITTSBURGHLIVE.COM (Jan. 27, 2011), http://www.pittsburghlive.com/x/pittsburgh trib/business/s_720001.html. 95 Id. 96 
Id.
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This litigation is significant not only because of the financial effect it has on the coal industry, but also because of its economic impact on the state. The coal industry pays millions of dollars in taxes and fees annually, all of which are based upon production, price, or both.
102
Because litigation and adverse judgments quell production, the state receives less in severance taxes. 103 Protracted litigation, court-imposed fines, and denied permits also result in soaring prices of coal-derived energy, which further acts as a burden on the local economy. 104 Less tax revenue for the state and higher energy prices illustrate the need for cheaper and cleaner energy sources in West Virginia. An amended AEPS will not only prevent the coal industry from further painful blows delivered by the judiciary, but it will appropriately and slowly wean the state off of its expensive reliance on coal.
H. DEPLETION OF THE MOST PRODUCTIVE COAL RESERVES
The continued depletion of the most productive coal reserves in West Virginia is also a primary factor for the rising costs of coal production and presents one of the most compelling and exigent reasons for West Virginia to adopt an AEPS that focuses more on renewable energy. 105 J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 132
Winter 2011 produce. 108 As the most productive coal seams are depleted, coal mining companies require greater labor to mine the more difficult seams, which has already more than doubled coal prices since 2000. 109 This unsurprisingly results in the reduced competitiveness of West Virginian coal, especially when coal is more easily minable in western states like Wyoming. 110 The severe impact that declining productivity has had on the market competitiveness of West Virginia's coal industry all but guarantees that demand for coal will inevitably shift to other regions, 111 making coal production simply an economically poor decision for West Virginia.
III. RENEWABLE PORTFOLIO STANDARDS AND ALTERNATIVE ENERGY PORTFOLIO STANDARDS
Due to environmental and economic incentives, an increasing number of states have enacted renewable portfolio standards ("RPSs") or AEPSs, which generally require that renewable or alternative energy sources provide an increasing share of a state's electricity. J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 133
Coal Addiction standards deliver significant GHG reductions, and the increased use of renewable energy creates jobs, energy security, and cleaner air.
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A. DIFFERENCES IN STATES' STANDARDS
Due to states' diverse resources, politics, and economic feasibilities, energy portfolio programs vary substantially. In fact, the primary reason for their recent proliferation and success is the flexibility that the legislation allows. 115 These programs give states the opportunity to consider state-specific policy objectives, local resources, political atmospheres, and the actual capacity to expand renewable energy production. 116 States have found this flexibility much more preferable to proposed federal standards, which are broader and often make sweeping, unrealistic judgments about states' capabilities. 117 An energy portfolio program gives the state the benefit of customization and the ability to design the standard to fully take advantage of local resources. 118 For instance, Maryland includes poultrylitter incineration in its standard, "which uses a byproduct from a longstanding Maryland industry."
119 Some coastal states, like California, take advantage of their proximity to the ocean and incorporate wave energy into their standards. 120 RPSs and AEPSs therefore give states the ability to tailor climate change legislation to effectively and sustainably exploit 114 Clausen, supra note 112, at 7. 115 J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 134
Winter 2011 local natural resources and thereby promote a movement towards clean, renewable energy at a rate appropriate to that state. 121 Also crucial in producing a viable standard is the ability of states to create detailed programs that incorporate state-specific structures, targets, and resource eligibilities. 122 For example, California requires that all electric utilities increase their sales of eligible renewable energy resources by thirty-three percent by 2020, 123 while Pennsylvania requires that each electric distribution company and electric generation supplier supply eighteen percent of its electricity using alternative energy resources by 2020. 124 Due to the intricacies of each standard, the ability to easily amend or restructure the programs when standards are set too high or low (or factors change) is "essential in designing and operating an energy portfolio program."
125 State programs also allow implementers to constantly gauge their programs' efficacy and maintain a realistic view of practical renewable energy goals "while safeguarding the need for safe, reliable, and affordable power." 126 Other provisions in states' standards may include "carve-outs," which specify that a percentage of the portfolio be generated from a specific 121 Id. at 457-58, 468. 122 Id. at 464.
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energy source, such as wind or solar power.
127 Some programs include incentives to encourage the development of particular resources; 128 other states' standards allow utilities to comply with the RPS or AEPS through tradable credits. 129 States' standards also apply to numerous sectors of the industry, from all utilities and retail suppliers, such as Delaware's standard, to investor-owned utilities, like Nevada's standard. 130 Finally, RPSs and AEPSs offer the best way to manage the costeffectiveness of renewable resources. 131 Since the cost-effectiveness of resources such as wind and solar is often unreliable, states constantly have to wrestle with costs. 132 While flexibility affords most states an opportunity to shape effective and efficient RPSs and AEPSs, it unfortunately also results in the possibility that some state legislatures might create disingenuous and ineffective standards that may appease local special interests groups but do not reflect a genuine movement towards renewable energy. 127 Renewable and Alternative Energy Portfolio Standards, PEW CTR. ON GLOBAL AND CLIMATE CHANGE, http://www.pewclimate.org/sites/default/modules/usmap/pdf.php ?file=5907 (last updated Aug. 25, 2011). 128 Id. 129 
Id.
130 Ralls, supra note 115, at 458, 466-67. 131 Id. at 454. 132 Id. at 465. 133 Id. at 467.
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B. WEST VIRGINIA'S 2009 ALTERNATIVE AND RENEWABLE ENERGY PORTFOLIO ACT
Recognizing that "[t]he nation is on a rapid course of action to produce electrical power with an ever decreasing amount of emissions," 134 West Virginia passed the "Alternative and Renewable Energy Portfolio Act" in June 2009. 135 The AEPS requires electric utilities to supply twenty-five percent of retail electric sales from eligible alternative and renewable energy sources by 2025 and provides for interim targets of ten percent by 2015 and fifteen percent by 2020. 136 To qualify, electricity produced by alternative and renewable sources must be generated or purchased from a facility in West Virginia or in the PJM Service Territory (the regional transmission organization that serves the state). 137 Furthermore, the standard measures compliance based on tradable credits for electricity produced by alternative and renewable sources. 138 An individual credit is equal to one megawatt-hour ("MWh") of alternative or renewable electricity generation. 139 The program awards credits differently based on whether the electricity is generated from an alternative energy resource facility or a renewable energy resource facility. 140 One credit is awarded for each MWh of alternative energy generation, two credits for renewable energy generation, and three credits for renewable energy generation located on a reclaimed surface mine. 141 The Public Service Commission ("PSC") is also authorized to award one credit to an electric utility for each ton of CO 2 equivalent reduced or offset by approved projects.
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Finally, the PSC may award one credit to an electric utility for each MWh of electricity conserved by an approved energy efficiency or demand-side management project.
143
The program further required that utilities first submit compliance plans to the PSC by January 1, 2011 and then subsequently submit annual reports outlining their progress towards compliance. 144 The PSC will evaluate compliance after January 1, 2015, and impose non-compliance assessments for failure to meet the standard.
145
West Virginia also includes an "alternative energy" section in its standard, which consists of numerous coal-derived sources of energy.
Applicable "alternative energy resources" include "advanced coal technology," which is defined as technology that is used in a new or existing energy generating facility to reduce airborne carbon emissions associated with the combustion or use of coal. 147 This includes carbon capture and sequestration technology, supercritical technology, ultrasupercritical technology, pressurized fluidized bed technology, and any other resource, method, project or technology certified by the PSC as advanced coal technology.
148 Other "alternative energy resources" in the standard include coal bed methane, natural gas, fuel produced by a coal gasification or liquefaction facility, synthetic gas, integrated gasification combined cycle technologies, waste coal, tire-derived fuel, and pumped storage hydroelectric projects. 149 Finally, the standard's "renewable resources" section includes solar photovoltaic energy, solar thermal energy, wind power, run of river 143 Id. J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 138
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151
IV. VIABLE AMENDMENTS TO WEST VIRGINIA'S AREPA
Although the state's AEPS shares many similarities with other states' energy portfolio programs, certain other provisions are "unique to West Virginia" 152 and clearly make concessions to the coal industry. Because West Virginia's standard does not require a minimum contribution from renewable energy resources, it is possible that utilities can comply with the standard by using only alternative resources and zero renewable resources.
153 Therefore, the renewable energy portion of the bill functions more like a "non-binding goal."
154 In order to truly diversify from coal, West Virginia needs to amend its "renewable energy resources" standard to require that at least twenty percent of its energy portfolio come from renewable energy sources by 2025.
155 This is feasible because of the state's abundance of renewable energy resources. J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 140
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Wind farming is one of West Virginia's most promising renewable energy options. 167 Wind turbines not only help preserve the natural environment, but their long-term economic results significantly outweigh those of mountaintop removal. 168 The wind industry in the United States is growing at an unprecedented rate, 169 and according to a recent energy plan from the West Virginia Division of Energy, wind is currently West Virginia's "most significant renewable energy opportunity." 170 Although western states tend to have the largest areas of high wind potential, parts of West Virginia show excellent wind resource potential. 171 According to the West Virginia Development Office, private lands in West Virginia can potentially support 3830 megawatts ("MW") of wind power in many regions of the state.
172
As a Downstream Strategies study suggests, many of the sites with the greatest wind potential are located atop the very mountain peaks that will be impacted the most by mountaintop removal. 173 The study assessed many specific sites in West Virginia, including Coal River Mountain, and compared potential economic and energy benefits derived from future mountaintop removal to the proposed placement of a 164-turbine, 328-megawatt wind farm. 174 Although the energy potential of the mountain's coal and the money that would accrue to the companies that own the land greatly weigh in coal's favor, the long run portrays a very different J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 142
Winter 2011 story. 175 The researchers concluded that a wind farm of the size proposed for Coal River Mountain would generate $1.74 million in annual tax revenue for Raleigh County, while the county would gain only $36,000 per year with an additional mountaintop removal mining site. 176 The $1.74 million in annual tax revenue represents almost the same amount that Raleigh County collected in coal severance taxes in the 2007-2008 fiscal year. 177 Most importantly, while the benefits associated with mountaintop removal would end after the seventeen-year projected mine life, the negative externalities associated with the mountaintop removal mine would continue to rise due to pollution and public health issues.
178
Benefits derived from wind farms and a local wind turbine manufacturing industry, however, would continue indefinitely.
179
For mountaintop removal, the cumulative external costs from coal production, without even considering the illnesses and environmental damage caused by the process, exceed cumulative earnings in every year. 180 Wind scenarios, however, show cumulative earnings that exceed cumulative externalities and provide for a preferable alternative to traditional mining methods. 181 Additionally, wind farms and a local wind turbine manufacturing industry would provide more cumulative jobs than mountaintop removal mining after 2033.
182 West Virginia's significant wind potential, and the greater economic, environmental, and public health benefits that a wind industry would have over coal mining, suggest that a twenty percent renewable energy requirement is not only possible, but sensible. 175 Id. at 45. 176 Id. at 21, 23. 177 Id. at 20. 178 Id. at 26. 179 Id. at 24. 180 Id. at 39. 181 Id. J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 143
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SUSTAINABLE BIOMASS
Located in "one of the most forested regions in the nation," West Virginia can also "develop a strong and environmentally sustainable biomass industry" to meet a twenty percent renewable energy resource goal. 183 Biomass, a renewable energy resource, "is biological material derived from living or recently living organisms." 184 Biomass's chemical composition consists of carbon and organic molecules containing hydrogen and sometimes oxygen, nitrogen, and other small quantities of alkali, alkaline earth, and heavy metals.
185 "The carbon used to construct biomass is absorbed from the atmosphere as CO 2 by plant life, using energy from the sun." 187 In addition, the state "produces 2.41 million dry tons of wood residue annually," including "1.34 million dry tons of logging residue [and] 941,868 dry tons of mill residues."
188 These large amounts of wood residue from logging operations and mill waste are currently underutilized in West Virginia and are potentially available for bio-energy production. 189 One report even suggests that West Virginia has the potential to produce at least 5.4 billion kWh of electricity from biomass, which would be enough to supply power to 543,000 average homes, or sixty-one percent of the state's residential 183 J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 144
Winter 2011 needs.
190 Despite this enormous potential, biomass currently accounts for only about one-half of one percent of energy produced in the entire state.
191 Therefore, the utilization of wood-based biomass presents another example of a viable renewable energy opportunity that can help West Virginia achieve a twenty percent renewable energy goal.
B. REDEFINE "ALTERNATIVE ENERGY RESOURCES"
Although "alternative energy" commonly refers to those energy sources that are not carbon-based, many of West Virginia's eligible "alternative energy sources" not only contribute more GHGs than conventional coal-fired plants, but they emit toxic pollutants as well.
192
For example, coal bed methane development has the potential to seriously deplete groundwater supplies and contaminate surface water.
193 Energy produced by coal gasification or liquefaction, waste coal, tires, and natural gas all emit GHGs into the atmosphere. 194 In fact, West Virginia is the only state that includes natural gas as a source of "alternative" energy in its energy portfolio standards. 195 At the very least, West Virginia should redefine "alternative energy sources" to exclude tire burning and waste coal, both of which are extremely harmful to the environment and public health.
EXCLUDE TIRE BURNING AS AN ALTERNATIVE ENERGY RESOURCE
First, West Virginia should redefine "alternative energy" to exclude tire burning. West Virginia is currently one of only three states that 190 Id. at 8. 191 Id. J o u r n a l o f E n v i r o n m e n t a l a n d P u b l i c H e a l t h L a w P a g e | 145
Coal Addiction include tire burning in its alternative energy portfolio. 196 Although over 300 million tires are discarded in the United States every year, 197 the burning process emits a significant amount of GHGs and other pollutants. 198 The fumes emitted from tire incineration are packed with many toxic chemicals, including volatile organic compounds ("VOC"s), metals, and synthetic rubber components. 199 In addition, the chlorine content in tires leads to the creation of dioxins and furans, which are extremely toxic and can cause serious health problems, including infertility, learning disabilities, and birth defects. 200 Other methods that do not involve burning tires, like simply removing them from the environment, do not produce as much pollution and even establish possible employment opportunities. 201 Consequently, while using tires as fuel may help confront the problem of disposing of the millions of tires that are discarded every year, burning tires releases a substantial amount of pollution into the atmosphere and should be excluded from the state's standard.
EXCLUDE WASTE COAL AS AN ALTERNATIVE ENERGY RESOURCE
Second, West Virginia should remove waste coal from eligible alternative energy resources. West Virginia's standard makes it one of only two states (the other one being the mining state of Pennsylvania) to 196 
Id.
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Coal Addiction vegetation," 211 may present better alternatives than burning it for fuel. 212 Because the negative environmental impacts of burning tires and waste coal are likely to outweigh any positive effects generated from cleaning up the piles, West Virginia should redefine its "alternative energy" section to exclude these two damaging sources.
V. CONCLUSION
Coal production in West Virginia has shaped the state economically, socially, and politically, and will continue to do so for years to come. The industry is not only intertwined with West Virginia's economy and culture, but also the nation's energy infrastructure. Increasing energy demands will all but ensure the coal industry's survival for many decades. However, coal is not vital to the state's future. 213 If anything, further reliance on coal-derived energy will only hinder West Virginia's growth. The state will eventually be forced to develop clean and renewable energy sources due to its decreasing supply of coal and an even smaller amount of patience from local residents and the federal government. It is therefore critical that West Virginia adopt a more appropriate and effective energy portfolio program before all of the coal, biodiversity, and mountains are gone, and West Virginia is no longer America's "Mountain State."
